
CAUENTE HOT SPRINGS RESORT ULC
P.O. "Bo* 213

NV 8JOO8

October 23,2008

Honorable Anne K.. Quinlan
Acting Secretary
Surface Transportation Board
395 E Street, S.W.
Washington, D.C. 20423

RE: Motion for Leave to File Response and
Response to Reply of United States Department of Energy.
Finance Docket No. 35106, United States Department of Energy-Rail
Construction and Operation - Caliente Rail Line in Lincoln, Nye and Esmeralda
Counties, Nevada.

Dear Acting Secretary Quinlan:

Enclosed herewith for filing are the original and 10 copies of each: (i) above reference
Motion; and (ii) above referenced Response for filing in the above referenced matter.

Also enclosed is an electronic version of the Motion and the Response on data cd.

'H. Huston



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35106

UNITED STATES DEPARTMENT OF ENERGY - RAIL
CONSTRUCTION AND OPERATION - CAL1ENTE RAIL LINE
IN LINCOLN, NYE, AND ESMERALDA

CALIENTE HOT SPRINGS RESORT LLC'S
MOTION FOR LEAVE TO FILE RESPONSE

NOV 8 - 2008

FuMcRBOOfd

Caliente Hot Springs Resort LLC ("CHS") respectfully moves for leave to respond to the Reply

filed by the United States Department of Energy ("DOE") on October 8,2008.' This relief is appropriate

because the Reply: (i) adopts an entirely new position that conflicts with DOE'S prior statements in its

Application and elsewhere regarding the use of dedicated trains in serving the proposed Yucca Mountain

repository; and (ii) adopts a new position with regard to impacts to wetlands and documents and argues a

previously undisclosed "deal11 ("New EPA Deal") with the U.S. Environmental Protection Agency

("EPA"), the terms of which are illogical and constitute a "bastardi/ation** of public policy and are against

the public interest. CI IS had no opportunity to address either of DOE's new positions or DOE's New

EPA Deal before DOE revealed them in its Reply. Thus, fairness and due process require that CHS be

permitted to respond briefly, and to request clarification of DOE's new positions and the New EPA Deal.

Concerning the issue of dedicated trains in serving the proposed Yucca Mountain repository,

CHS agrees entirely with Norfolk Southern Corp. ("Norfolk Southern") as stated in Norfolk Southern's

Motion for Leave to File a Response in this matter and also with Norfolk Southern's Response to Repfy of

the United States Department of Energy, both dated October 10,2008.

U.S. Dep't of Energy Reply to CSX Transportation, Inc. rs Motion for Leave to File Response to
Reply of the U.S. Dep't of Energy to Comments on Its Application for a Certificate of Public
Convenience and Necessity, at 6 (filed October 8,2008) ("Reply").



Concerning the issue of wetlands and the New EPA Deal, in its Application (at 38), DOE

incorporated its Draft Nevada Rail Corridor SEIS ("DSEIS") and Draft Rail Alignment EIS (DEIS").

DOE later filed in this matter DOE's Final Environmental Impact Statement ("FSEISM)/w a Geologic

Repository for the Disposal of Spent Nuclear Fuel and High-level Radioactive Waste at Yucca Mountain,

Nye County, Nevada - Nevada Rail Transportation Corridor [DOE/EIS-0250-F-S2], its Final

Environmental Impact Statement (uFEIS").)br Construction and Operation of a Railroad in Nevada to a

Geologic Repository at Yucca Mountain, Nye County, Nevada [DOE/FJS-0369] and, later, after the period

for Responses to the Application had expired, its Record of Decision ("ROD") relating thereto and dated

October 6,2008.

In its Reply dated August 29,2008 (at 33; see also Appendix D), DOE discloses, for the first

time, the New EPA Deal, apparently dated and documented by means of a letter of August 11,2008 from

Susan E. Bromm, Acting Director, Office of Federal Activities, U.S. Environmental Protection Agency,

to Dr. Jane Summerson, EIS Document Manager, Regulatory Authority Office, Office of Civilian

Radioactive Waste Management, DOE, whereby DOE and EPA agreed that the Caliente rail alignment,

with the Caliente alternative segment, was acceptable in terms of environmental impacts upon condition

of 3:1 riparian habitat mitigation participation by DOE. At 4 of Ms. Bromm's letter, she states:

"Regarding the Rail Alignment final EIS, EPA supports the conclusions of the Floodplain and Wetlands

Assessment contained in Appendix F, provided that DOE provides adequate compensatory mitigation

for wetlands losses, as discussed above. It is our understanding, based on our July 16,2008,

conference call, that DOE will provide a more detailed compensatory mitigation plan in the Record

of Decision (ROD) [emphasis added]". The ROD contains no such "more detailed compensatory

mitigation plan" by DOE.

DOE states further in its Reply (at 34): "DOE would implement a wetlands compensatory

mitigation plan that would meet the requirements of the Environmental Protection Agency

("EPA") for mitigating losses of aquatic resources." This circularity between DOE and EPA is not

helpful and fails to meet any standard of disclosure required pursuant to the National Environmental

Protection Act ("NEPA").



DOE's Application and Reply appear to have been pasted together "on the fly" and

environmental and wetlands issues associated with the Caliente alternative segment "papered over" by

DOE and EPA in haste so that DOE could provide documentation of EPA approval to STB after

expiration of the period for filing of Responses. In feet, DOE has no habitat restoration plan and failed to

provide or disclose such plan in the ROD, even as EPA conditioned and expected.

It appears that, in a nearly conspiratorial late-inning effort, DOE has managed to enlist EPA's

support for DOE's Caliente Alternative Segment (which would fill wetlands) over DOE's Eccles

Alternative Segment (which would not) in exchange for what amounts to a "pay-off. The pay-off to

EPA is DOE's commitment to provide rehabilitation of 3 acres of riparian habitat somewhere downstream

for every acre of wetlands damaged and eliminated by DOE along the Caliente Alternative Segment.

The STB might ask: "Where precisely are the riparian areas that are to be "rehabilitated? Who damaged

the riparian areas that EPA wants DOE to rehabilitate? Did the damage occur naturally or did the damage

result from the construction activities of any private person or common carrier?**

Parties to STB proceedings generally may not adopt wholly new positions or arguments in reply
2

or rebuttal. The Board often allows supplemental filings when new positions or arguments are presented
3

for the first time in a reply or rebuttal filing.

2 See ICC Docket No. AB-167 (Sub-No. 970N), Conrail Abandonment in Chicago. IL - In Re Offer of
Fin. Assistance, 1987 Wl- 98398 at *4 (served May 5,1987) (declining to consider argument first raised
on rebuttal); STB Docket No. AB-S5 (Sub-No. 618), CSX Transp. Discontinuance - At Memphis, in
Shelby Cty., TN (served Oct. 28,2002) (refusing to consider additional cost evidence submitted in
rebuttal).

3 See. e.g.. STB Docket No. 42083, Granite State Concrete Co., Inc. and Milford-Benmngton R. Co. v.
Boston and Maine Corp. and Springfield Terminal R. Co. (served September 15,2003) (allowing surreply
in response to new evidence and argument); STB Fin. Docket No. 33407, Dakota, Minnesota & E. R.R.
Corp. - Constr. into the Powder River Basin, slip op. at I (served Nov. 3,1998) (supplemental evidence
allowed in response to new evidence presented in reply filing); STB Fin. Docket No. 33995, SF&L Ry.,
Inc. - Acquisition & Operation Exemption - Toledo, Peoria & W. Ry. Corp. Between La Harpe & Peoria,
IL, (served Feb. 1,2002) (granting leave to file surrebuttal statement to respond to "new arguments" in
reply statement); see STB Fin. Docket No. 34335, Keokuk Junction Ry. Co. • Feeder Line Acquisition-
Line of Toledo, Peoria & W. Ry. Corp. Between La Harpe & Holla, IL, slip op. at 5 (served Feb. 7,
2005).



In this case, DOE could and should have provided information concerning its negotiations

and discussions with EPA or asked the STB to postpone the deadline for Responses to the

Application until after the Application was amended with the ROD and the New EPA Deal. By

fundamentally altering its position in its last evidentiary filing, DOE effectively precluded other

parties from addressing DOE's position on wetlands impacts, specifically with regard to the Caliente

and Eccles Alternative Segments.

In order to redress this unfairness and to insure that the process, especially with regard to

health and environmental disclosures required by federal law, is both fair and honest, the Board

should accept CHS* brief response and request for clarification (filed herewith). No prejudice or

harm to any party would result. Moreover, accepting CHS's response for filing would provide a more

complete evidentiary record, and would help to avoid the confusion and potentially reversible error

that would otherwise result from DOE's contradictory submissions. For these reasons, CHS

respectfully requests leave to file the accompanying response.

[fully submitted,

I. Huston
Attorney at Law
6772 Running Colors Avenue
Las Vegas, NV 89131
702-270-9290

Counsel for Caliente Hoi Springs Resort LLC



Certificate of Service

-.iI, John H. Huston, hereby certify that this V? day of October 2008: (i) die original and ten (10) true
and correct copies of the attached CALEENTE HOT SPRINGS RESORT LLC'S MOTION FOR
LEAVE TO FILE RESPONSE, along with a data cd containing an electronic version of such
Comments, were delivered to the Surface Transportation Board by deposit in first-class U.S. mail,
postage prepaid, addressed to:

Hon. Charles D. Nottingham, Chairman
Hon. Anne K. Quintan, Acting Secretary
Surface Transportation Board
395 E Street, S.W.
Washington, D.C. 20423-001

and, (ii) one (I) true and correct copy of the attached Comments was delivered to each of the counsel
of record and others identified below, by (a) deposit in first-class U.S. mail, postage prepaid,
addressed as shown below, or (b) e-mail addressed as shown below:

Paul H. I^amboley
50 West Liberty Street
Bank of America Plaza, Suite 645
Reno, NV 89501
phlamboley@ao1 .com

Robert Alan Kemp
North Central Railroad
Aviation Technologies Ltd.
4959 Talbot Lane, Unit #69
Reno, NV 89509

Honorable Shelley Berkley
U.S. House of Representatives
405 Cannon House Office Building
Washington, DC 20515

Louis E. Gitomer
The Adams Building
600 Baltimore Avenue, Suite 301
Towson, MD 21204
Loujgilomer@ verizon .net

Paul R. Hitchcock
Associate General Counsel
CSX Transportation, Inc.
500 Water Street
Jacksonville, FL32202

David Wright
Nuclear Waste Strategy Coalition
P.O. Box 5233
Pinchurst,NC 28374
thenwsc@nc.rr.com

Fred Millar, Ph.D.
Consultant
Friends of the Earth
915 S. Buchanan Street, Apt 29
Arlington, VA 22204
(mil lar@erols.com

John K. Hadder
I Icaling Ourselves & Mother Earth
P.O. Box 6595
Reno, NV 89513
haddcr@gbis.com

Gregory Barlow, Esq.
Lincoln County District Attorney
P.O. Box 90
Pioche,NV 89043
lcda@lcturbonet.com

Barry S. Neuman, Esq.
Carter Lcdyard ft Milburn LLP
701 8th Street, N.W., Suite 410
Washington, DC 20001
neuman@clm.com



Ethan Strell, Esq.
Carter Ledyard & Milburn LLP
2Wall Street
New York, NY 10005
strell@clm.com

Bret Whipple, Esq.
1100 South 10* Street
Las Vegas, NV 89104
bretwhipple@mailsnarc.net

Mike Baughman, Ph.D.
Intertech Services Corporation
P.O. Box 2008
Carson City, NV 89702
bigoff@aol.com

G. Paul Moates, Esq.
Sidley Austin LLP
1501 K Street, N.W.
Washington, DC 20005
pmoatcs@sidley.com

Kevin Phillips
Mayor, City of Caliente
P.O. Box 158
Caliente, NV 89008
Kevin@lcturbonet.com

John Brown, Esq.
Brown and Frehner, LLP
P.O. Box 656
Alamo, NV 89001
johnbrownlaw@gmail.com

Kevin W. Bell, Esq.
Senior Staff Counsel
California Energy Commission
1516 9th Street
Sacramento, C A 95814
kwbell@energy.state.ca.us

Gracian Uhalde
P.O. Box 151088
K1y,NV89315

Deborah Teske
Lander County
315S. Humboldt Street
Battle Mountain, NV 89820
dteske@landercounty.org

Gene P. Etcheverry
Lander County Executive Director
315 S. Humboldt Street
Battle Mountain, NV 89820
dteske@landercounty.org
Linda Mathias
Director/AUGLG Representative
Mineral County Nuclear Projects Office
P.O. Box 1600
Hawthorne, NV 89415
yuccainfo@mi neralcountynv.org

Kelly Rosemore
CIS Specialist
Mineral County
krosemore@mineralcountynv.org

Christina Boyles
Administrative Assistant
Mineral County
cboyles@mineralcountynv.org

Merlin R. Flake
Chairman
N-4 State Grazing Board
Bassctt Creek Ranch
HC33, Box 33940
Ely, NV 89301

John McLain
Resource Concepts, Inc.
340 N. Minnesota Street
Carson City, NV 89703-4152
johnm@rci-nv com

Connie Simkins
Secretary to N-4 Grazing Board
P.O. Box 461
Panaca,NV 89042
ninescattle@yahoo.com

Michael S. Cyphers
Emergency Management Coordinator
City of Henderson
240 S. Water Street, MSC #133
Henderson, NV 89015
michael .cyphers@cityofhenderson .com



Robert T. Opal, Esq.
General Commerce and FRA Counsel
Union Pacific Railroad Company
1400 Douglas Street, Stop 1580
Omaha, NE 68179
rtopal@up.com

R. J. Gillum
Vice Chairman
Board of County Commissioners for
Esmeralda County
P.O. Box 490
Goldfield,NV 89013

Edwin Mueller
Esmeralda County Oversight Director
Yucca Mountain Project
P.O Box 490
Goldfield,NV 89013
muellerd@msn.com

Mike Simon
Director
White Pine County Nuclear Waste
Project Office

959 Campion Street
Ely, NV 89301
wpaucwst 1 @m wpowcr.net

Rochelle Becker
Alliance for Nuclear Responsibility
P.O. Box 1328
San Luis Obispo, CA 93406
Rochelle@a4nr.org

Michael A. Bauser
Nuclear Energy Institute
17761 Street, N.W.,
Washington, DC 20006
mab@nei.org

Michael and Mary I Icizcr
Triple Aught Foundation
P.O. Box 33
Hike, NV 89017
ksonnenbom@diaart.org

Jeffrey D Van Niel
530 Farrington Court
Las Vegas, NV 89123
nbrjdvn@gmail.com

Margene Bullcreek
President
Native Community Action Council
P.O. Box 155
TooeleUT 84074
mbullcreek@yahoo.com

Pamela M. Fischhaber
Colorado Public Utilities
Commission
1560 Broadway, Suite 250
Denver, CO 80202
Pamela, fischhaber@dora.state.co.us

Edmund G. Brown, Jr.
State of California Department of
Justice
13001 Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244
Susan.durbin@doj .ca.gov

Joe Kennedy
Chairman
Timbisha Shoshone
785 N. Main Street Suite Q
Bishop, CA 93514
chairperson@timbisha.org
clent@timbisha.org

Joe Fall in i
Twin Springs Ranch
HC-76, Box 1100
Tonopah, NV 89049

Laura Raicovich
Deputy Director
Dia Art Foundation
535 West 22nd Street
New York, NY 10011

Katie Sonnenborn
Dia Art Foundation
535 West 22nd Street
New York, NY 10011
ksonncnbom@diaart.org



Bradford R. Jerbic
City of Las Vegas
Office of the City Attorney
400 Stewart Avenue, Ninth Floor
Las Vegas, NV 89101-2986
bjerbic@lasvegasnevada.gov

Joseph R. Egan
Martin G. Malsch, Esq.
Charles J. Fitzpatrick, Esq.
Egan Fitzpatrick & Malsch
12500 San Pedro Avenue, Suite 555
San Antonio, TX 78216
mmalsch@nuclearlawyer.coni

Catherine Cortez Masto, esq.
Attorney General
Marta A. Adams, Esq.
Senior Deputy Attorney General
Office of the Attorney General
of the State of Nevada

100 North Carson Street
Carson City, NV 89701
MAdams@ag.nv.gov

Merril Hirsh, Esq.
William II. Briggs, Esq
Ross Dixon & Bell
2001 K Street, N.W., 4th Floor
Washington, DC 20006-1040
mhirsh@rdblaw.com

Mary B. Neumayr
James B. McRae
Martha S. Crosland
United States Department of Energy
Office of the General Counsel
1000 Independence Avenue, SW
Washington, DC 20S8S

Director, Office of Civilian Radioactive
Waste Management

United States Department of Energy
1000 Independence Avenue, SW
United States Department of Energy
Washington, DC 20S8S

Director, Office of Logistics Management
United States Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Assistant General Counsel for Civilian
Nuclear Programs
ATTN: Bradley L. Levine
United States Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Hon. Jim Gibbons
Governor, State of Nevada
State Capitol Building
101 N.Carson Street
Carson City, NV 89701

I Ion. Carlos M. Gutierrez
Secretary
United States Department of Transportation
1401 Constitution Ave.,NW
Washington, DC 20230

Hon. Mary E. Peters
Secretary
United States Department of Commerce
1200 New Jersey Ave., SE
Washington, DC 20590

Office of Chief Counsel
Federal Railroad Administration
1200 New Jersey Ave., SE
Washington, DC 20590

Office of Safety
Federal Railroad Administration
1200 New Jersey Ave., SE
Washington, DC 20590

Joni Eastley
Nye County Board of County Commissioners
101 Radar Road
Tonopah,NV 89409
castle@lnett.com

Malachy R. Murphy, Esq.
18160 Cottonwood Road, #265
Sunriver, OR 97707
mrmurphy@chambcrscable.com



AlanKalt
Churchill County Comptroller
155 N. Taylor Street, Suite 182
Fallen, NV 89406-2748
comptroller@churchillcounty.oig

RexMassey
P.O. Box 19549
Reno, NV 89511
Rexmassey@aol.com

Philip Klevorick
Clark County Nuclear Waste Division
500 South Grand Parkway
P.O. Box 55175
Las Vegas, NV 89155-1751
Klevorick@co.clark.nv.us

Elizabeth A. Vibcrt
Deputy District Attorney
Clark County District Attorney
500 South Grand Central Parkway
P.O. Box 552215
Las Vegas, NV 89155-2215
Vibert@co.clark.nv.us

David A. Hirsh
Harfcins Cunningham LLP
1700 K Street, N.W., Suite 400
Washington, D.C. 20006-3804

George A. Aspatore
General Solicitor-Regulation
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

Ellen C.Ginsberg
Nuclear Energy Institute
17761 Street, N.W.
Washington, DC 20006
ccg@nei.org

Michael A. Bauser
Nuclear Energy Institute f John fy Huston
17761 Street, N.W.
Washington, DC 20006
mab@nci.org
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